
NON-DISCLOSURE AGREEMENT
This Agreement is made on the ___ day of ______, 200_ by and between _______________________, Inc., (“DEVELOPER”) a New York corporation, located at _____________________________________, and 


, Inc.,____________ Corporation located at ________________________________ (“COMPANY”).

DEVELOPER is in the business of developing business opportunities through technological application and strategic marketing programs, is the owner of an internet domain address known as 




(the “TITLE”) and possesses the software and hardware support to establish said e-commerce business;


COMPANY is a manufacturer of 









.

WITNESSETH:

WHEREAS, DEVELOPER and COMPANY are pursuing discussions to further a business concept (the “BUSINESS PURPOSE”) to develop and exploit the TITLE in conjunction with the use of COMPANY’S products;

WHEREAS, DEVELOPER and COMPANY recognize that in the course of their discussions to further the Business Purpose, it may become necessary for either or both parties to disclose Confidential Information (as defined below) orally, electronically, and/or in writing.  Both parties intend that any Confidential Information disclosed by either party shall be used by the other party only to further the Business Purpose.  Further, both parties intend that any Confidential Information disclosed shall be protected from further disclosure by the terms of this Agreement.


NOW, THEREFORE, in consideration of the discussions and sharing of information between the parties, and the premises, conditions, covenants and warranties herein contained, the parties agree as follows:

1. DEFINITIONS.  For purposes of this Agreement, the following terms shall have the following meanings:

(a) “CONFIDENTIAL INFORMATION” shall mean:

(i) any information disclosed by one party to the other party with regard to any topic related to the exploitation of the Title and specifically identifies the information as confidential at the time of disclosure; 

(ii) any information which the Disclosing Party has identified to the other party in writing as confidential before or within thirty (30) days after disclosure; and

(iii) and all information, documentation, creative ideas, contacts, software (including listings thereof and documentation related thereto) and devices disclosed or made available by and including but not limited to business plans, business strategies, marketing plans, customer lists, price lists, cost information, information about employees, descriptions of inventions, process description, descriptions of technical know-how, engineering and technical specifications, implementations and documentation, pending or abandoned patent applications, and the existence of discussions of business plans, present and future products and policies.

(b) “DISCLOSING PARTY” shall mean the party disclosing Confidential Information.

(c) “RECEIVING PARTY” shall mean the party receiving disclosure of the Confidential Information.

2. APPLICABILITY.  This Agreement shall apply to all Confidential Information disclosed by one party to the other party.

3. NON-DISCLOSURE OBLIGATION.  Each party agrees:

(a) to hold the other party’s Confidential Information in strict confidence;

(b) to exercise at least the same care in protecting the other party’s Confidential Information from disclosure as the party uses with regard to its own Confidential Information;

(c) not to disclose such Confidential Information to third parties; and

(d) not to use any Confidential Information for any purpose except for the Business Purpose.

4. DISCLOSURE TO EMPLOYEES.  Each Party may disclose the other party’s Confidential Information to its responsible employees with a bona fide need to know, but only to the extent necessary to carry out the Business Purpose.  Each party agrees to instruct all such employees not to disclose such Confidential Information to third parties, including consultants, without the prior written permission of the Disclosing Party.

5. NON-CONFIDENTIAL INFORMATION.  Confidential Information shall not include information which:

(a) is now or hereafter becomes, through no act or omission on the part of the party receiving the disclosure, generally known or available within the multimedia industry, or is now or later enters the public domain through no act or omission on the part of the party receiving the disclosure;

(b) was acquired by the Receiving Party before receiving such information from the Disclosing Party and without restriction as to use or disclosure;

(c) is hereafter rightfully furnished to the Receiving Party by a third party, without restriction as to use or disclosure;

(d) is information which the Receiving Party can document was independently developed by the Receiving Party;

(e) is required to be disclosed pursuant to law, provided the Receiving Party uses reasonable efforts to give the Disclosing Party reasonable notice of such required disclosure;

(f) is disclosed with the prior written consent of the Disclosing Party.

6. REMOVAL OF CONFIDENTIAL MATERIALS.  Each party agrees not to remove any materials or tangible items containing any of the other party’s Confidential Information from the premises of the Disclosing Party without the Disclosing Party’s consent.  Each party agrees to comply with any and all terms and conditions that the Disclosing Party imposes upon approved removal of such materials or items, including without limitation that the removed materials or items must be returned by a certain date, and that no copies of the removed materials or items are to be made.

7. RETURN OF CONFIDENTIAL INFORMATION.  Upon the Disclosing Party’s request, the Receiving Party will promptly return to the Disclosing Party all materials or tangible items containing the Disclosing Party’s Confidential Information and all copies thereof.

8. NO GRANT OF RIGHTS.  Each party recognizes and agrees that nothing contained in this Agreement will be construed as granting any rights to the Receiving Party, by licenses or otherwise, to use any of the Disclosing Party’s Confidential Information except as specified in this Agreement.

9. EQUITABLE AND LEGAL RELIEF.  Each party acknowledges that all of the Disclosing Party’s Confidential Information is owned solely by the Disclosing Party (and/or its licensors) and that the unauthorized disclosure or use of such Confidential Information would cause irreparable harm and significant injury, the degree of which may be difficult to ascertain.  Accordingly, each party agrees that the Disclosing Party shall have the right to obtain an immediate injunction from any court of competent jurisdiction enjoining breach of this Agreement and/or disclosure of the confidential Information.  Each party shall also have the right to pursue any other rights or remedies available at law or equity for such a breach.

10. TERMINATION.  This agreement shall remain in effect for five years from the date of the last disclosure of CONFIDENTIAL INFORMATION, at which time it will terminate.

11. INTEGRATION.  This Agreement, subject to the terms and conditions imposed on the removal of Confidential Information under paragraph 3, sets forth the entire agreement between the parties with respect to the subject matter hereof, and may not be modified or amended except by written agreement executed by the parties hereto.

12. SEVERABILITY.  If any provision of this Agreement is declared to be invalid, void or unenforceable, the remaining provisions of this Agreement shall continue if full force and effect.

13. GOVERNING LAW.  This Agreement shall be governed by the laws of the State of New York applicable to agreements made and to be wholly performed therein, without reference to or application of principles of choice of law.

14. WAIVER.  No waiver by either party, whether express or implied, of any provision of this Agreement shall constitute a continuing waiver of such provision or a waiver of any other provision of this Agreement.  No waiver by either party, whether express or implied, of any breach or default by the other party, shall constitute a waiver of any other breach or default of the same or any other provision of this Agreement.

15. GENERAL PROVISIONS.  This Agreement supersedes all prior discussions and writings and constitutes the entire Agreement between the parties with respect to the subject matter hereof. No waiver or modification of this Agreement will be binding upon either party unless made in writing and signed by all parties hereto.  No failure or delay in enforcing any right will be deemed a waiver.

IN WITNESS WHEREOF, the parties have executed this Agreement through their duly authorized representatives on the date set forth above.

___________________________, Inc., (Developer)

By: ___________________________

Its: ___________________________

   



_______, Inc., (Company)

By: ____________________________

Its: ____________________________
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